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JACOBS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
at the time the petition was filed. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code as

anended. Pursuant to section 7463(b), the decision to be entered
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is not reviewable by any other court, and this opinion shall not
be treated as precedent for any other case.

The petition in this case was filed in response to a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330 (notice of determnation). Pursuant to section
6330(d), petitioner seeks review of respondent’s proposed | evy
action with respect to his income tax liability for tax year
1999. The issue for decision is whether respondent’s
determ nation to proceed with the proposed | evy action for tax
year 1999 was an abuse of discretion.

Backgr ound

At the tine petitioner filed the petition, he resided in
Houst on, Texas. Petitioner filed a Federal income tax return for
the tax year 1999 which showed tax of $4,587, a w thhol ding
credit of $1,922, and a bal ance due of $2,665. Respondent
assessed the tax shown on petitioner’s 1999 return, plus
additions to tax and interest. Thereafter, respondent audited
petitioner’s 1999 return, determ ned a deficiency of $1,170, and
issued a notice of deficiency. Petitioner filed a petition with
this Court with respect to the 1999 tax year, but the case for
that year was never tried because the parties agreed to a
sti pul at ed deci sion, which was entered on February 28, 2003. 1In
t he deci sion docunent, the parties stipulated that there was a

deficiency of $1,170 for 1999. The parties further stipulated
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that interest would be assessed as provided by |law. Petitioner
and respondent both signed and dated the stipul ated deci si on.

On June 13, 2005, respondent sent petitioner a notice of
intent to levy, advising petitioner that respondent intended to
proceed with collection by levy with regard to petitioner’s
unpaid inconme tax liability for the tax year 1999. Respondent
advi sed petitioner that petitioner could request a hearing with
respondent’s O fice of Appeals.

Petitioner requested a collection due process hearing for
the tax year 1999, which was held by tel ephone on Novenber 7,
2005. In his request for the hearing, petitioner indicated that
he did not agree with the proposed |evy action because of
“financial hardship, |ow wages, divorce, bankruptcy, child
support and nultiple lawsuits.” During the hearing, petitioner
and the Appeals officer explored collection alternatives.
Petitioner stated that he would be willing to pay $50 per nonth
until the 1999 tax obligation was paid. Petitioner explained
t hat he was earning $10 per hour as a hotel purchasing clerk,
that he rented his housing, and that he had very few assets. At
t he conclusion of the tel ephone conversation, the Appeals officer
provi ded petitioner with Form 433-D, Installnment Agreenment. In
addition to showi ng the $2,242.31 petitioner owed for 1999, the
proposed install nent agreenent the Appeals officer prepared

i ncluded the tax year 2004 because respondent’s records showed



- 4 -

that petitioner owed approximately $222 for the tax year 2004.
The proposed install nent agreenent provided that petitioner would
pay $50 each nmont h begi nning January 21, 2006.

Petitioner did not believe that he owed the anmount indicated
for 2004. On the contrary, he believed that he was entitled to a
refund, and therefore he refused to sign the install nent
agreenent. Petitioner explained his reluctance to sign the
proposed install nent agreenent in a voice mail nessage to
respondent’s Appeals officer on January 17, 2006. Petitioner
reiterated his position in a tel ephone conversation wth the sane
Appeal s officer on January 19, 2006, and again in a letter to the
sane Appeals Oficer dated January 20, 2006, and received by the
Appeal s officer on February 3, 2006. In the January 20 letter,
petitioner wote that he was, however, “happily cooperating with
the I RS by making voluntary paynents until this 2004 tax issue
can be resolved.” Respondent’s records show that petitioner nmade
five paynents of $50 each between January and April of 2006.1

On February 10, 2006, respondent’s Appeals officer sustained
the proposed levy action. The Appeals officer’s notes indicate
that in conmmunicating to petitioner his intention to sustain the
proposed | evy action, the Appeals officer advised petitioner that

he did not have jurisdiction over tax year 2004 and that

Petitioner had al so made a $50 paynent in July of 2005.



- 5 -
petitioner could seek assistance with regard to the 2004 tax year
fromthe “TAOs O fice”.?2

On March 16, 2006, petitioner filed a petition for lien or
| evy action and for redetermination of a deficiency with this
Court. Because respondent applied petitioner’s tax refund from
the year 2005 to his outstanding tax liabilities from 2004 as
well as from 1999, according to respondent petitioner no | onger
has an unpaid tax liability for the year 2004 and owes
approxi mately $282.03 for the 1999 tax year.

Petitioner contends that respondent abused his discretion in
refusing to enter into a settlenent agreenment with himunless the
agreenent included the 2004 tax year as well as the 1999 tax
year. Further, petitioner contends that he was owed a refund for
the tax year 2004, rather than owi ng additional tax as respondent
determned. This claim according to petitioner, was never
properly eval uated by respondent’s Appeal s officer.

Consequently, petitioner contends that respondent acted
inproperly in applying a refund due petitioner for the tax year
2005 to 2004, for which year, clains petitioner, he did not owe
any tax. Had respondent applied the 2005 refund entirely to
anounts owed for 1999, clains petitioner, the liability for 1999

woul d have been conpl etely paid.

2\ assune that this refers to the Taxpayer Assistance
Ofice.
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Di scussi on

Section 6331(a) authorizes the Secretary to | evy upon
property and property rights of a taxpayer liable for taxes who
fails to pay those taxes within 10 days after notice and demand
for paynent. Section 6331(d) provides that the |evy authorized
in section 6331(a) may be made with respect to any “unpaid tax”
only after the Secretary has notified the person in witing of
his intention to make the levy and of the taxpayer’s right to a
section 6330 hearing at |east 30 days before any levy action is
begun.

If a section 6330 hearing is requested, the hearing is to be
conducted by the Comm ssioner’s Ofice of Appeals, and, at the
heari ng, the Appeals officer conducting it nust verify that the
requi renents of any applicable |aw or adm nistrative procedure
have been net. Sec. 6330(b)(1), (c)(1). The taxpayer is
entitled to one hearing with respect to “the taxable period to
whi ch the unpaid tax specified in * * * [the | evy notice]
relates.” Sec. 6330(b)(2). The taxpayer may raise at the
hearing “any relevant issue relating to the unpaid tax or the
proposed levy”. Sec. 6330(c)(2)(A).

At the conclusion of the hearing, the Appeals officer nust
det erm ne whet her and how to proceed wth collection and shal
take into account (i) the verification that the requirenents of

any applicable law or adm nistrative procedure have been net,
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(i1) the relevant issues raised by the taxpayer, (iii) challenges
to the underlying tax liability by the taxpayer, where permtted,
and (iv) whether any proposed collection action bal ances the need
for the efficient collection of taxes with the legitinmate concern
of the taxpayer that the collection action be no nore intrusive
t han necessary. Sec. 6330(c)(3).

We have jurisdiction to review the Appeals officer’s

determ nati on where we have jurisdiction over the type of tax
involved in the case. Sec. 6330(d)(1)(a). Cenerally, we may
consider only those issues that the taxpayer raised during the
section 6330 hearing or otherw se brought to the attention of the

Appeals O fice. Magana v. Conm ssioner, 118 T.C. 488, 493

(2002). We also have jurisdiction to consider the taxpayer’s tax
liabilities for years that were not the subject of the notice of
determ nation insofar as they are relevant to conputing

the taxpayer’s tax liability for years that are the subject of

the notice of determ nation. Freije v. Commi ssioner, 125 T.C.

14, 27 (2005).
Where the underlying tax liability is at issue, we review

the determ nati on de novo. Sego v. Commi ssioner, 114 T.C. 604,

610 (2000). Wiere the underlying tax liability is not at issue,
we review the determ nation for abuse of discretion. 1d.
An abuse of discretion is defined as any action that is

unreasonabl e, arbitrary or capricious, clearly unlawful, or
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| acki ng sound basis in law, taking into account all the facts

and circunstances. See, e.g., Thor Power Tool Co. v.

Comm ssi oner, 439 U.S. 522, 532-533 (1979).

Petitioner’s underlying tax liability for 1999 is not at
I ssue because petitioner received a notice of deficiency for that
year and agreed, in a stipulated decision entered by the Court,
that he owed, in addition to the self-assessed anmount of $4, 587
($1, 922 of which had already been paid through wi thhol ding
credits), tax of $1,170, together with interest.® See sec.
6330(c)(2)(B). Therefore, we review respondent’s determ nation
for abuse of discretion.

Petitioner’s first claimis that respondent abused his
di scretion by refusing to enter into an install nent agreenent
Wi th petitioner for 1999, the tax year in issue, unless the 2004

year were also included. Petitioner did not believe that he owed

3Al so, an addition to tax arises upon the taxpayer’s failure
to pay inconme tax when it is due. Respondent seeks to coll ect
this addition to tax because petitioner did not tinely pay the
1999 tax liability as he had agreed. See sec. 6651(a)(2) and
(3). It appears that respondent assessed this addition to tax in
Novenber of 2000 and again in May of 2006. Petitioner did not
raise the issue of his liability for the addition to tax during
his sec. 6330 hearing or otherwise bring it to the attention of
the Appeals O fice. Therefore, we do not consider it even though
petitioner raised this issue in his petition. See sec. 301.6330-
1(f)(2), A-F5, Proced. & Adm n. Regs. |If the issue were properly
before us, and if, as appears to be the case, petitioner did not
receive a notice of deficiency with respect to the addition to
tax or otherw se have an opportunity to dispute it, our review
woul d be de novo. Sego v. Comm ssioner, 114 T.C. 604, 609
(2000).
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any tax for 2004; on the contrary, he believed that he was
entitled to a refund. Therefore, he refused to agree to
respondent’s proposed install nment agreenent, which included in
its terns both 1999 and 2004.

Respondent contends that he was nerely follow ng his own
policies as set forth in the Internal Revenue Manual (IRM.
Specifically, IRMsec. 5.14.1.5.1 requires the Conm ssioner to
ensure that all ®“balance due nodul es” are included in install nent
agreenents. A “bal ance due nodul €”, according to respondent,

i ncluded tax year 2004 because respondent’s records indicated, at
the tine the possibility of an install nment agreenent was
di scussed, that petitioner had an outstandi ng bal ance of tax due

for 2004.

Section 6159 authorizes the Comm ssioner to enter into
install ment agreenents with taxpayers to satisfy their tax
liabilities if the Comm ssioner determ nes that such agreenents
will facilitate the collection of the liabilities. The IRV
together with sections 301.6159-1, 301.6320-1, and 301.6330-1,

Proced. & Adm n. Regs., establishes Internal Revenue Service
(I'RS) procedures for determ ning whether an install nent agreenent
will facilitate collection of the liability. This Court has
previ ously upheld the Comm ssioner’s determ nations that were

based partly on the provisions of the IRM See, e.g., Oumyv.
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Comm ssioner, 123 T.C. 1, 13 (2004), affd. 412 F.3d 819 (7th G

2005); McCorkle v. Comm ssioner, T.C Menp. 2003-34; Schul man v.

Conmi ssioner, T.C. Menp. 2002-129.

Respondent’ s position with respect to the install nment
agreenent is in accord with pertinent provisions of the IRM See
|RM sec. 5.14.1.5.1. W are not prepared to find that
respondent, in followng his own procedures, nmade a deci sion that
is arbitrary or capricious, clearly unlawful, or |acking sound

basis in | aw

Respondent’ s proposed install ment agreenent contenpl at ed
nmont hly paynents of $50. Petitioner had al ready indicated that
he was willing to do this and did in fact nake the contenpl ated
paynments even in the absence of an installnent agreenent.
Consequently, we cannot say that the install nent agreenent would
have facilitated the collection of the liability or that
respondent’s refusal to enter into such an agreenent woul d have

i npeded the collection of the liability.

We reach a different conclusion with respect to the manner
i n which respondent eval uated petitioner’s contentions with
respect to the 2004 tax year. Respondent applied petitioner’s

refund from 2005 to petitioner’s 2004 tax.

Section 6402 allows the IRS to credit an “overpaynent,
including any interest allowed thereon, against any liability in

respect of an internal revenue tax on the part of the person who
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made the overpaynent” and, subject to certain |imtations, to
refund any bal ance to the person. In lieu of a refund, a
t axpayer can instruct the RS to credit his overpaynent agai nst
the estinmated tax for the taxable year i medi ately succeedi ng the
year of the overpaynent. Sec. 301.6402-3(a)(5), Proced. & Adm n.

Regs.

It is well settled that the IRS need only refund, or apply
to the taxpayer’s estimated tax, that portion of the overpaynment
t hat exceeds the taxpayer’s “outstanding liability for any tax”.
Sec. 301.6402-3(a)(6)(i), Proced. & Adm n. Regs.; see N._ States

Power Co. v. United States, 73 F.3d 764, 767 (8th Cr. 1996)

(quoting United States v. Ryan, 64 F.3d 1516, 1523 (11th Cr

1995) (“[Section 6402], ‘plainly gives the IRS the discretion to

apply overpaynents to any tax liability ”)); Kalb v. United

States, 505 F.2d 506, 509 (2d Cr. 1974) (rejecting the argunent
t hat because the tax overpaynent was voluntary, the I RS was bound
to conply with the taxpayer’s direction about how to apply that
paynment; section 6402(a) “clearly gives the IRS discretion to

apply a refund to “any liability’ of the taxpayer”).

The difficulty in this case is that it was never established
that petitioner owed any tax for 2004. Petitioner repeatedly
brought to respondent’s attention that he did not believe that he
owed tax for 2004. On the contrary, petitioner believed that he

was entitled to a refund of $243.20, and thus it was
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i nappropriate for respondent to apply any refund credits from
2005 to the 2004 tax year. Respondent’s records* show that
petitioner filed a 2004 return reporting a tax of $3,119, which
was assessed, and that petitioner was entitled to w thhol di ng
credits of $3,362.20. This difference in withholding credits
over the tax owed is $243. 20, exactly the anount petitioner
clains as a refund. However, respondent’s records show t hat
respondent assessed an additional $450 in tax for 2004. There is
no explanation in respondent’s records as to why this occurred
and whet her this assessnent was preceded by a notice of
deficiency. Petitioner explained to the Appeals officer that
respondent had di sall owed a clai med deduction for 2004 and that
petitioner had supplied additional information in support of that
deduction. The only answer that petitioner was ever able to
obtain fromrespondent was that the 2004 tax year could not be
considered, as it was not the subject of a |levy action, and that
respondent’s Appeals officer did not have jurisdiction over

matters relating to 2004.

We find that respondent did not take into account the
rel evant issues petitioner raised as required by section

6330(c)(3). Indeed, respondent explicitly declined to take into

“‘Respondent’ s records consist of data stored in a conputer
Respondent’s records pertaining to petitioner’s 2004 tax
l[tability were printed on Sept. 13, 2005, well before
respondent’s Appeals officer upheld the |l evy on Feb. 10, 2006.
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account petitioner’s clains pertaining to the 2004 tax year, even
t hough petitioner’s argunents were clearly relevant in evaluating
the permssibility of the levy action in relation to the 1999

t ax.

We hold that respondent’s application of petitioner’s tax
refund amount from 2005 to the year 2004, in the absence of
respondent’ s establishing that there was any tax liability for
2004, even though petitioner repeatedly asserted, and his 2004
return showed, that there was no such liability, was an error of
law.® The Appeals officer’s verification that the requirenents
of applicable | aw had been net was incorrect. Accordingly, |evy
to collect the 1999 assessnent may not proceed. W shall remand
the determnation for 1999 to respondent’s O fice of Appeals for
reconsi deration of petitioner’s claimthat he owed no taxes for
2004 and thus the anount of the refund due himfor tax year 2005

shoul d have been applied entirely to tax year 1999.

SAs expl ai ned supra note 3, we do not review respondent’s
inposition of an addition to tax under sec. 6651(a)(2) and (3)
for failure to pay incone tax when it is due. 1In the light of
our holding that respondent erred as a matter of |aw in pursuing
the levy action, the standard of review that we would enploy in
evaluating the issue of petitioner’s liability for the addition
to tax makes no difference. See Kendricks v. Conmm ssioner, 124
T.C. 69, 75 (2005). On remand, respondent should determ ne
whet her he shoul d have applied petitioner’s entire 2005 refund to
tax year 1999 and whet her doing so would have reduced or
extingui shed the 1999 liability and the corresponding addition to
tax which was assessed in 2006.




To reflect the foregoing,

An appropriate order

will be issued.




